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FOR 


* 


The Right Honourable BASsII WILLIAUI DoveLas, com- 
monly called Lord Daer, Eldeſt Son of the Right Ho- 
nourable Dunbar Earl of Selkirk; 


To TH E 


ANSWERS for Colonel ALEXANDER STEwarT of Cairn, Ax- 

DREW MDowaLL of Culgroat, Eſq, The Honourable K EITE 

STEWART of Corſewell, and others, Freeholders of the coun- 
ty of Wigton. 
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The Right Honourable Bas1, WILLIAM Dover as, com- 
monly called Zord Daer, eldeſt Son of the Right Ho. 
nourable Dunbar Earl of Selkirk; 


TO THE 


ANSWERS for Colonel ALEXANDER STEWART of Cairn, Ax- 
DREW M'DowaLL of Culgroat, Eſq, the Honourable Kzirn 
_ STEWART of Corſewell, and others, Freeholders of the Coun- 


ty of Wigton. 


{HE proper and only queſtion for your Lordſhips determina- 
tion in the preſent cauſe, is, Whether or not the complainer, 
poſſeſſed of a qualification in other reſpects perfectly unex- 
ceptionable, is entitled to be put upon the roll of freeholders 

of the county of Wigton, in reſpect that he is the eldeſt ſon of a peer 


of Scotland, The reſpondents, however, in their anſwers, have made 
this 


——_—_— 


e 
this only a ſecondary queſtion; almoſt the whole of their paper being 
taken up in conſidering their right to be elected to parliament, as repre- 
ſentatives for counties. But that is neither the queſtion before your 
Lordſhips, nor, if it were, have you any authority or juriſdiction to de- 
cide it. If you had any ſuch juriſdiction, the complainer would be very 
happy to accept of the challenge which the reſpondents have given him, 
and meet them upon the queſtion of eligibility. Indeed he has no 
ſcruple to confeſs, that the right of being elected is the one which he 
wiſhes chiefly to eſtabliſh ; and if your Lordſhips could eſtabliſh it, he 
has no doubt, that he could prove before you, even to the conviction of 
his opponents, that he has that right in common with every other per- 
ſon poſſeſſed of the neceſſary legal qualification, But as this queſtion 
is beyond your Lordſhips jurisdiction, the complainer ſhall not follow 
the example of the reſpondents, eſpecially as the diſcuſſion of this 
queſtion would open the field of inquiry and of argument, which would 
| {well this paper to a length, which neither your Lordſhips time nor the 
complainer's can afford, | 

For the ſame reaſon, the complainer ſhall carefully avoid all popular 
arguments, drawn from conſiderations of political expediency, which 5 
although they might be urged with propriety and effect to the Legif- 
lature, if it were conſidering what ozg/# to be the law upon this ſubject, 
the complainer cannot ſtate with propriety to your Lordihips, who have 
only power to declare what the law 76. 

Reſerving, therefore, the queſtiou of eligibility, till an occaſion pre- 
fents itſelf for trying it before the proper court, and avoiding, as much 
as poſſible, all declamation, the complainer ſhall now proceed to con- 
ſider how the law ſtands with regard to the right of the eldeſt ſon of a. 
peer to be admttted upon the roll of freeholders of Scotland. | 

In conſidering this queſtion, the complainer does not conceive it to 
be at all neceſſary to dwell much upon the original conſtitution of par- 
hament in Scotland. Your Lordſhips know well, that originally every 
perſon holding lands of the Crown, was hound to attend the King in 
parliament. Indeed it was a part of his tenure, and extended to all the 


reſt of the King's courts, as well as to parliament : For the King's te- 
| | | nants. 
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nants were in the ſame manner bound to attend at juſtice airs, and alſo at 

the ſheriff's head courts, thrice in the year, and could be fined and un- 
lawed for their abſence. Indeed, it was only by the 2oth of George II. 
that freeholders were relieved from this burden, unleſs when particular- 


ly ſummoned for jurymen, or for ſome other purpoſe. In ſhort, the 


freeholders, or vaſſals of the Crown, were the pares curiæ of all the 
King's Courts. Now, that the eldeſt ſons of peers, if they held lands 
immediately of and under the Crown, were ſubject to the ſame burdens 
and ſervices in theſe reſpects, as any other freeholder, is a point which 
cannot be diſputed. We find numberleſs inſtances of their ſitting in 
parliament, in virtue of their freeholds, before repreſentation took place. 
We find them conſtantly attending the Court of juſticiary, Juſtice Airs, 
&c. in the records of which there are inſtances without number of 
their ſitting as jurymen upon the trials both of peers and commoners. 
Since, the Union indeed, but without any authority whatever, or any 
reaſon or pretence, except that of courteſy, it has not been the cuſtom 
to ſummon. them upon juries. The complainer knows of no inſtance 
of the eldeſt ſon of a peer ſitting as a juryman ſince the Union, except 
the maſter of Elphinſton about nineteen or twenty years ago. But 
the exemption being founded only in courteſy, the obligation certainly 


ſtill remains. 


Taking it for granted, therefore, that their freehold entitles them to 


every other privilege, and ſubjects them to every other burden, to 
which all other vaſſals of the Crown are entitled and ſubjected, it will 


certainly be not a little extraordinary, if it ſhall be found, that the 


eldeſt ſons of peers of Scotland have inſenſibly, and, it may be ſaid, un- 
warrantably, crept into an exemption from what was formerly the moſt: 
important civil ſervice which they owed to the Crown, or have either 
themſelves fooliſhly and prodigally abandoned, or have been unjuſtly 
deprived by their country of what is now conſidered as the deareſt pri- 
vilege of a Britiſh ſubject, Indeed, if intereſt and ambition are not 
taken into conſideration, and regard. is had only to the preſervation of 


our liberties, and of the conſſitution, the right to elect is even more 


important than the right to be elected: For, conſtitutionally ſpeaking, 
| It. 
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it is of little conſequence to any man to be elected, if he has a _ to 


- chooſe a perſon that he thinks qualified to repreſent him. - 


Although attendance in parliament was a burden which their tenures 


- impoſed upon all the Crown vaſſals, yet there i is good reaſon to believe, 
that the vaſſals were at the ſame time ſenſible, that it was a very im- 
portant and valuable privilege; for, upon every occaſion of difficulty 


or danger, either foreign or domeſtic, we find that they flocked to 
parliament in conſiderable numbers. Their attendance, however, was 
extremely irregular, and utterly unfit for the purpoſes of a perma- 
nent legiſlative body. Beſides, attendance in parliament, in thoſe days 
of barbarity, being attended not only with expence, but with many 
inconveniences, and ſome danger, it was not to be expected, that the 
ſmall freeholders would attend at all, unleſs their ſervice had been ri- 
gorouſly exacted by the Crown. As there eould be no concert between 
them, or general agreement to attend, it neceſſarily followed, that very 

few of them attended; by which means, when a few of them did ac- 
cidentally come to parliament, they were loſt and eclipſed by the power 


and ſplendor of the nobility and other great barons. 


Such was the ſtate of the parliament of Scotland when James I. aſcend- 
ed the throne. A prince of his vigorous abilities muſt have eaſily diſ- 


covered the cauſes which prevented the attendance of his ſmall vaſſals in 


parliament, and his diſcernment would alſo very eaſily diſcover, that, if 
he could ſecure a ſufficient attendance of them, it would afford him con- 
ſiderable aſſiſtance in breaking the powerful confederacies which the no- 
bility and greater barons were continually forming againſt the royal au- 
thority. Perhaps too, he was partial to the conſtitution of England, under 
which he had been educated. But, whatever were his motives, he did 
endeavour to eſtabliſh a repreſentation of the ſmall freeholders in par- 
liament, and that too in a manner which would have ſoon made them 


of equal power and conſequence in the ſtate as the commons of Eng- 


land ; for it appears clearly to have been his intention to have ſeparated 


the commons from the nobility. For this purpoſe, in the 23d year of 


142. ch. 102. : 
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his reign, he procured the conſent of parliament to the following act: 
* The King, with conſent of the haill councel, generallie hes ſtatute 
cc and 


— 


* 


1 33 


* and ordained, that the ſmall barronnes and free tenentes need not to 
„ cum to parliments nor general councels ſwa that ef ilk ſchirefdome 
© their be ſend, choſen at the head court of the ſchireffdome, twa or 
© maa wiſe men, after the largenes of the ſchirefdome, out-tane the 
c ſcheriffdomes of Clackmannan and Kinroſſe, of the quhilks ane be 
“ ſende of ilk ane of them; the quhilk fall be called commiſſares of 
« the ſchire; and be thir commiſlares of all the ſchires ſall be choſen 
te ane wiſe man and expert, called the common ſpeaker of the parlia- 
e ment, the quhilk fall propone all and ſindrie Ineedis and cauſes per- 
« teining to the commounes in the parliament or general councel ; 
« the quhilkis commiſſaris fall have full and hail power of all the Jaif 
« of the ſchireffdome, under the witneſſing of the ſcheriffis ſeale, with 
„the ſeales of diverſe barronnes of the ſchire, to heare, treate, and fi- 
„ nallie to determine all cauſes to be proponed in counſel or parlia- 
ment; the quhilks commiſſares and ſpeakers fall have coſtage of them 
&« of ilk ſhire, that awe compeirance in parliament or councel ; and of 
their rents, ilk pound fall be utheris fallow to the contribution of the 
<« ſaid coſtes, all biſhopis, abbottes, priors, dukes, - erles, lords of par- 
* liament, and banrentes, the quhilkis the king will be receved and 
„ ſummound to counſel and parliament, be his ſpecial precept.” 

It does not appear, however, that this act of parliament ever was 
carried into execution, even in a ſingle inſtance. Another parliament 
was held in 1431, of which there are two acts in the ſtatute book, 
and another was held in the 1433, of which one act only appears; 
and none of theſe afford the leaſt indication that any change had taken 
place in the conſtitution of parliament. The next parliament was held in 
1434, of which two acts appear, written in Latin; from the ſtile of 
the laſt of which it is evident almoſt to demonſtration, that the ſmall 
barons did not attend, either perſonally or by repreſentatives, and ſtill 
leſs that they formed a ſeparate houſe. This a& is in the following 
words: Eodem die menſis et anni ſupradictorum, omnes domini de 1434. ch. 136. 
10 parliamento, tam eccleſiaſtici quam ſeculares, ac etiam burgorum 
ws commitlarij, promiſerunt dare literas ſuas retinentiæ et delitatis do- 


* minz notræ reginz.” In the „fe place, the repreſentatives of the 
| | B ſmaller 
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ſmaller barons, if there had been any there, would never have been 
called domini de parliamento; and, ſecondly, as the act 1427 expreſsly 
directs, that they ſhould be called commiſſaries of the ſhire, and as that 
term is here applied to the repreſentatives of the burghs, there can be 
no doubt, that they would have been deſcribed in a ſimilar manner in 
this act, if they had been preſent at the making of it. 

As it appears therefore, that this act of parliament never was car- 
ried into execution, it is of leſs conſequence chat it is ſo exceedingly 
vague and inexplicit in its terms. It muſt be confeſſed, however, that 
it is abundantly general in its enactment, and that it contains no clauſe, 
nor even a word, which can be conſtrued into an exception againſt the 
eldeſt ſons of peers ; nay, from the laſt clauſe of the act, the complainer 
is entitled to maintain, that they actually were at the time intended te 
be ranked with the ſmall barons and other freeholders, and as ſuch 
both to elect and be elected. The laſt clauſe very particularly enume- 
rates all thoſe who were ſtill to attend perſonally, notwithſtanding the 
enactment of the ſtatute, Theſe are, all biſhops, abbots, priors, dukes, / 
earls, lords of parliament, and banrentes : and certainly not. one of 
this deſcription of perſons can apply to the eldeſt ſons of peers ; for 
the complainer imagines, that even the moſt zealous of his opponents 
will not contend, that they were Lords of parliament, as the peers / 
were, independent of their freeholds; and therefore, if they formerly 
fat only in virtue of their freeholds, and not in virtue of the perſonal pri- 
vilege of peerage, which by this time was well known in Scotland, 
then they were undoubtedly entitled to avail themſelves of the privi- 
lege granted by this ſtatute, of ſerving by repreſentatives. The king 
might ſtill have ſummoned them perſonally, if he choſe it, by ſpecial 
writ, as continued to be the caſe in England long after repreſenta- 
tion took place; for the records. of the Engliſh parliament afford 
numberleſs inſtances of perſons being ſummoned by writ to parliament 
occaſionally, without taking upon themſelves or their families the 
permanent dignity of peerage, although they ſat in the Houle of Lords 
when they did come. The king might undoubtedly have exerciſed a 
ümilar prerogative in this country; but if he did not ſummon all ar 


any 


(7) 
any of the eldeſt ſons of peers perſonally, then they were undoubted- 
ly entitled to join with the reſt of the freeholders in ſending a repre- 
ſentative. | | e 
As this act of parliament never was carried into effect, the complain- 


er thinks it is ſufficient to ſhew, that it contains nothing that can be 
conſtrued into an exception againſt him; and this he thinks he has done 


to as great certainty as can reaſonably be expected from almoſt any 


Scots act of parliament. And if he has ſucceeded in ſatisfying your 
Lordſhips, that this act contains no exception, expreſs or implied, againſt 
his right, he thinks it is material in the preſent argument; becauſe, al- 
though this act ſeems to have been withered in the very bud by the 
touch of the ſceptre, yet ſill, if it had contained any thing like a diſ- 
qualification or disfranchiſe of the eldeſt ſons of peers, that circumſtance 
might have been conſidered as giving riſe to an underſtanding both 
among the people and the eldeſt ſons of peers themſelves, that any ſub- 


ſequent act eſtabliſhing repreſentation was not intended to relate to 


them. | 
This regulation having been fruitleſs, the conſtitution of parliament 
remained as it was, and the three eſtates conſiſted of the Lords Spi- 


ritual, the Commiſſioners of Burghs, and the Barons; which laſt 


order, again, conſiſted of the Lords of parliament, and of ſuch of the 
great Commoners as choſe to attend. Theſe ſeldom exceeded ten or 
twelve, and probably were ſpecially ſummoned by the King, on account 


of their attachment to him, without being created permanent Lords of 


parliament. 
Certain it is, that from the time the rolls of parliament commence in 


1466, ſo very ſew perſons appear who could with any propriety be 


ranked in the claſs of ſmall barons, or free tenants, that when great num- 


bers of them flocked to the convention of eſtates in 1560, their appear- 
ance was conſidered as a novelty, and they were at firſt refuſed admit- 


tance. Upon this, they held a meeting by: themſelves in the church; 


when they agreed upon a petition and claim of rights to the Lords. 
This was received with proper reſpect, and was very deliberately and ſe- 


riouſly contidered-; and after. ten days diſcuſſion, an act paſſed unani- 
| moully 
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mouſly, That the barons ſhould have free voice in parliament.” An 
account of this tranſaction was tranſmitted. by Randolph, the Engliſh 
ambaſſador, to Sir William Cecil, in ſeveral letters, which are preſerved 
in the Cottonian library, in which there is alſo a liſt of that convention, 
which is marked on the back, in the hand-writing of Sir William Cecil 
himſelf. In this roll, there are no leſs than five eldeſt ſons of peers ; 


and the members are claſſed in the following order: Earls, Higher Cler- 


gy, Lords, Lower Clergy, Commiſſioners of Burghs, Peers Eldeſt Sons 
and Leſſer Barons, without any ſpace betwixt theſe two laſt ranks. This 
proves inconteſtibly, that the eldeſt ſons of peers at that time were rank- 
ed and conſidered, and took their place in parliament, merely as com- 
mon freeholders of the crown, although from n they are named 


firſt. 
The complainer, therefore, 1 imagines, that he has eſtabliſhed inconteſ- 


tibly, not only that the act 1427 did not ſeparate them from the claſs of 
ſmall barons and common freeholders, but alſo that in practice they con- 
tinued for above 130 years afterwards, to be ranked and conſidered as 
belonging to that order. Whatever change, therefore, may have hap- 
pened afterwards, it is clear, that in 1 560, they were frecholders, and 
nothing but frecholders. 

In this parliament, there were no leſs than 101 of the untitled barons 
and freeholders, although they had ſeldom, before exceeded in number 


ten or twelve. It appears, however, that it was merely the great and 


important buſineſs of the reformation which occaſioned this numerous 


attendance ; for, notwithſtanding they had already found by experience 


how dangerous it is to drop privileges, and how difficult to reſume 
them, yet, from this time, 1 560, to 1587, when repreſentation was final- 
ly introduced, we do not find in the rolls of parliament the name of a 
fingle ſmall baron, either peers eldeſt ſons, or ordinary freeholders. 

This ſhews, in the fir? place, of how very little conſequence parlia- 
mentary privileges were confidered in thoſe days; and, 2, it ſhews 
what is of more conſequence, how unjuſt, and how very illogical it is, 
to argue, from the non-exerciſe of a right, againſt the exiſtence of it. A 


leat in parliament, either perſonally, or by repreſentation, and conſe- 
quently. 


(-9 } | 


quently the right of voting, combined to be juſt of as little conſequenre 
from the year 1 58 7, down almoſt to the reſtoration, as it was during the 
twenty-ſeven years preceding the 1587; and therefore it is extremely 
unfair to argue that the eldeſt ſons of peers did not poſſeſs the privileges 
and rights of the freeholders, becauſe they did not excerciſe them after 
the act 1587, when we ſee how very inattentive they were to their par- 
liamenary privileges, at a time when they confefledly enjoyed them. 
But upon this ſubjet, the complainer ſhall enlarge, when he comes to 
apply himſelf particularly to the argument which has been raiſed againſt 
him from cuſtom, or rather from diſuſe. 

In the 3d place, the fact that the eldeſt ſons of peers were conſidered 
merely as common freeholders, and fat in parliament as ſuch, and the 
other fact, that neither they, nor any other freeholder, fat in parliament . 
down from the year 1560 to 1587, eſtabliſh beyond diſpute, that they 
were at that time, in the underſtanding of the country, in the under- 
ſtanding of themſelves, i in the underſtanding of the king, and in the un- 
derſtanding of parliament itſelf, in the ſame rank and fituation with or- 
dinary freeholders, ſubject to the ſame burdens, and entitled to the ſame 
priveleges. Parliament, therefore, muſt have known that any general 
enactment relating to the ſmall barons, and other free tenants of the 
crown, whether favourable or unfavourable, would of neceſſity compre- 
hend and affect the eldeſt ſons of peers, and conſequently that every 
privelege conferred, or burden impoſed upon the king's freeholders ge- 
nerally, would become a burden or a privelege to them, unleſs they 
were ſpecially excepted by name. 

This being the caſe, your Lordſhips are now prepared to conſider the 
act 1587 in its proper light; and if, upon conſidering it, you ſhall be 
of opinion, that it not only does not contain any exception againſt tlie 
eldeſt ſons of peers, but is ſo generally worded, as clearly to compre- 
hend them, you can have no doubt either upon the conſtruction of the 
att of parliament, or upon the intention of the legiſlature. 

Let us examine, then, this a& of parliament, which the complainer 
muſt quote at length, becauſe it contains ſeveral paſſages, which, in his 


apprehenſion, ought. to be deciſive of this queſtion. T heſe paſſages tlie 
C | complainer. 
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complainer ſhall direct to be printed in Italics, that your Lordſhips may 


( wo ) 


| particularly conſider them; and when you have particularly conſidered 
this act of parliament, and eſpecially theſe paſſages, the complainer is 
ſatisfied, that it will be very unneceſſary for him to make many re- 
1587-ch-113- marks upon it. Our Soveraine Lord, conſidering the acts of his hie- 
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niſſe parliament, halden at Linlithgow the tenth day of December, 
the zeir of God 1585 zeires, makand mention how neceſſar it is to 
his heineſſe and his eſtaites, to bee trewly informed of the needes 
and cauſes pertaining to his loving ſubjectes in all eſtaites, eſpecially 
the commones of the realm; and remembering of ane gude and 
lovable ate, made by his Hieneſſe progenitour, King James the firſt 
of worthy memory, in the parliament halden at Perth, the 1ſt day 
of March the zeir of God 1427 zeirs, anent the commiſſioners of ſmall 
barronnes in parliament : That his Majeſty and his ſaid eſtates would 
ratify and appreeve the ſame to have full effect, and to be put to 


execution in time cumming ; and of new ſtatute and ordaine, for the 


mair full explanation of the ſame acte, and certaine execution there- 
of, that precepts ſuld be directed furth of the Chancellary, to ane 
baron of ilk ſhire, firft, To convene the freeholders within the ſame 


* {chire, for chuſing of the commiſſioners, as ts contained in the ſame 


40 
cc 
cc 
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ate : Quhilkis commiſſioners being anes choſen and ſend to parlia- 
ment, the precepts of parliament for convening of frechalders to the 

effect foreſaid, to be directed to the laſt commiſſioners of ilk ſchire, | 
quhilkis ſall cauſe cheiſe twa wiſe men, being the king's freehald- 


ers, reſident indwellers of the ſchire, of gude rent, and weel eſteem- 


ed, as commiſſioners of the ſame ſchire, to have power, and to be 
authoriſed as the act proports, under the commiſſioner's ſeale, in 
place of the ſchirreff's: And Fat all freeholders of ibe king, under 
the degree of prelates and lords of parliament, be warned be procla- 
mation, to be preſent at ihe choofing of the ſaids commiſſtoners, and nane 
to have voit in their election, bot fik as hes fourtie ſhilling land in free 
tenendry, halden of the hing, and hes their actual dweiling and reſi 
dence within the ſame ſhire : Quhilk matter being remitted be the 


{aid eſtaites conveened in the ſaid parliament, at Linlit:gow, to the 
« will 


we 


(un ) ” — 
will and good conſideration of our ſaid Soveraine Lord, to doe and 
ordanethereinas his Hieneſſe ſhould think maiſt expedient and requiſite 
betwixt and his next parliament : And now, his majeſty intending, 
God willing, to take ordour for the final ſetting and eſtabliſhing of 
that gude form and ordour maiſt meet and expedient, to ſtand in 
perpetuity in this behalf, according to the effecte of the ſaid acte of 
parliament, maid at Linlithgow, 1 in conſideration of the great decay 
of the eceleſtaſtical eſtaite, and uthers maiſt neceffar and weighty 


conſiderations moving his Hieneſſe; therefore his majeſty now, after 


his lawfull and perfete age of 21 zeirs compleit, ſittand in plane par- 


liament, declaris and decernis the ſaid ate, maid be King James 
the firſt, to take full effect and execution, and ratifies and appreeves 
the ſame be thir preſents; and for the bettir execution thereof, or- 
dains the commiſſioners of all the ſchirreffdomes of this realme, accord- 
ing to the number preſcribed in the ſaid ade of parliament, to be elected 
by the freebalders.foreaid, at the firit head court after Michaelmas 
zeirly ; or failzing thereof, at any uther time quhen the ſaid free- 
halders pleaſe conveene to that effect, or that his Majeſty fall re- 
quire them thereto; quhilkis conventions his Majeſty declaris 
and decernis to be lawfull. And the ſaids commiſſioners being 
choſen, as ſaid is, for ilk ſchirreffdome, their names to be notified 
zeirly in writte to the director of the Chancellary be the commil- 


ſioners of the zeir preceding; and thereafter, quhen ony parliament 


or general convention is to be halden, that the ſaid commiſſioners be 
warned at the firſt, be vertew of precepts furth of the chancellary, 
or be his Hieneſſe miſſive letters or charges; and in all times there- 
after, be precepts of the Chancellary, as ſall be directed to the uthir 
eſtaites. And that all freehalders be taxt for the expences of the com- 
miſſioners of the ſchires paſſing to parliament or general councelles, and 
letters of poinding or horning to be direct for payment of the ſummes 
taxt to that effet, upon ane ſimple charge of fix days warning allenarly : 
And that the ſaid commiſſioners, authoriſed with ſufficient commiſ— 
ſiones of the {chirreddome fra quhilk they cume, ſealed and ſub- 

e ſcrived 


0 1” 


tc {crived with fix at the leaſt of the barronnes and freehalders thereof, 
« {all be equal in number with the commiſſioners of burrows on the 
articles, and have vote in parliament and general counſelles, in time 
cumming : Andthat his Majeſty's miſſives before general counſelles fall 
be directed to the ſaids commiſſioners, or certain of the mailt eweſt 
of them, as to the commiſſioners of burrows, in time cumming : 
And that the Lords of Councel and Seſſion fall zeirly direct letters, at 
the inſtance of the ſaids commiſſioners, for conveening of the free- 
halders, to chuſe the commiſſioners for the nixt zeir, and making of 
taxation, to the effect above written: And that the compeirance of the 
* ſaids commiſſioners of the ſchires in parliaments or general counſelles ſall 
relieve the haill remanent ſnall barronnes and freehalders of the fhires of 
their ſuits and preſence aught in the ſaids parliaments ; providing always 
that the ſaidis finall barronnes obſerve there promiſes and conditions 
maid to his Majeſly : Upon the quhilk declaration and ordinance made 
and pronounced be our Soveraine Lord fittand in plaine parliament, 
as ſaid is, John Murray of Tullibardin aſkt actis and inftruments, 
and David Earl of Crawfurd, Lord Lindſay, for himſelf, and in 
name and behalf of uthers of the nobility proteſting in the con- 
trair.“ | | 
Such is this act of parliament, which may be juſtly called the Magna 
Carta of Scotland; for Scotland cannot be ſaid to have had any thing 
like a conſtitution before this period ; and any alterations which have 
taken place fince, are merely modifications of this ſtatue, of little con- 
ſequence, compared to the principal itſelf. If the eldeſt ſons of peers 
are not comprehended in this act of parliament, the complainer is at a 
loſs to conceive upon what principle of conſtruction their excluſion can 
proceed. That the words are general enough to comprehend them can- 
not be diſputed; and it probably will not now be pretended, that there 
exiſted either in practice or in theory, or that either the king or parlia- 
ment, or either of the parties concerned, eldeſt ſons of peers, or other 
freeholders, had, by any reſolution, declaration, act or deed whatſoever, 


created, or given occaſion to ſuppole any difference whatever between 


them 


6 

| them and other freeholders, which could lead Parliament to imagine; 
when they paſſed this act, that the words of it would not comprehend 
them. 

But what ſhews clearly, not 60 that they are, but that they were in- 
tended at the time to be comprehended under the general enactment of 
this ſtatute, is this circumſtance, that parliament uſfelf ſeems to have 
been ſo well aware of the broad and comprehenſive import of the words 
which they had uſed, that they foreſaw, that even prelates and Lords of 
parliament, as being alſo free tenants of the crown, might take occaſion 
from them toclaim a right of electing or repreſenting the ſmaller barons; 
and therefore they found it neceſfary to inſert the above clauſe expreſs- 
ly excluding them. Now, certainly, if the enactment of this ſtatute is ſo 
comprehenſive, that the Legiſlature was afraid it would extend to Pre- 
lates, and Lords of parliament, unleſs ſpecially excepted, is it poſſible to 
conceive that it does not extend to the eldeſt ſons of Lords of parliament, 
or that the Legiſlature muſt not have ſeen the ſtill greater neceſſity of 
excepting them by name. if they were intended to be excepted? 

But this is not all; for the Legiſlature appears to have been ſenſible, 
that their enaQtnſent was ſo general, that it would not only have com- 
prehended even the higheſt of the King's freeholders, but would alſo 

have comprehended and given a right of voting to the meaneſt and 
pooreſt vaſſal poſſeſſed of a penny or halfpenny land in Orkney or 
Shetland; and therefore they found it was neceſſary to exclude the low- 
eſt order of freeholders alſo, by an expreſs clauſe, limiting the right of 
voting to thoſe who were poſſeſſed of a 40s. land, h 

The complainer does therefore, with ſome confidence, ſtate it to 
your Lordſhips as completely demonſtrated, that the two extremes only 
being excepted, the whole intermediate orders were intended, and muſt 
be held to be included under this at, 

Perhaps it may be ſaid, that although the eldeſt ſons 1 peers are un- 
doubtedly comprehended under the enactment of this ſtatute, according 
to the modern meaning, which is annexed to the words of it, yet that 
at the time of paſſing this act, it would be perfectly underſtood that they 
were excluded, under the name and deſignation f Lords of Parliament. 
But the anſwer to this is obvious and ſatisfactory ; for if they had been 

D conſidered 


conſidered. as Lords of parliament, it is impoſlible to eonceive that they 
would not have excrciſed their privilege; and, in the next place, we 
ſind, that the laſt time they appeared in parliament at all, they were 
ranked and claſſed among the ſmall barons and common freeholders. 
Many good reaſons may be given why the eldeſt ſons of Peers, under 
the act 1587, did not think it an object of any importance to be elected 
repreſentatives for counties; and ſtill leſs to vote as frecholders in the 
election of others. But if they were conſidered as Lords of parliament, 
, the wildeſt imagination cannot. conceive a reaſon why they ſhould not 
have availed themſelves of this privilege. We find that they frequently 
attended when they had only the rank of common freeholders, and 
therefore they would certainly have attended when they were raiſed to 
the ſame rank with their fathers, and created, or at leaſt conſidered to 
be Lords of Parliament. 

The complainer therefore hopes, that he has alſo demonſtrated that 
they were not virtually excluded under the term of Lords of parlia- 
ment. | | 

From all this it follows, as the enactment undoubtedly compre- 
hends them, and as they are neither expreſsly nor virtually excluded, 
that the eldeſt ſons of Peers of Scotland have right, under the act 1 587, | 
to the rights and privileges of other frecholders. | 

The right of voting continued to be regulated by this act oo, till 
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after the reſtoration, when the act 1061, ch. 35. was paſſed, which the 
complainer ſhall alto beg leave to quote at length.“ The King's Majeſty, 
i « conſidering that diverſe debates have formerly occured concerning th, 
0 « perſons who ought and ſhould have a vote in the election of commiſſioners 
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from the ſeveral ſbires of this kingdom to parhament, and who are capa- 
ble to be commiſſioners io parliaments, and that it is necęſſur for the good 


— 
7 2 
re 


2 N 


, his ſervice, that the ſame be cleared for the future, doth therefore, J | 
„with advice and conſent of his eſtates of parliament, ſtatute, enact and 8 
** declare, 7 hat beſide all heritors who hold a forty ſhillings land of the 

« King's Mijeſiy in capite, That alſo all heritors, liferenters, and wad. 

& ſetters, holding of the King, and others who held their lands former- 

* ly of the biſhops or abbots, and now hold of the King, and whole 


; | | | yearly 
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yearly rent doth amount to ten chalders of victual, or one thouſand 
pounds, (all feu-duties being deducted) all be, and are capable to vote in 
the election of commiſſioners of parliaments, and to be elected commiſſion- 
ers to parliaments, excepting always from this act all noblemen and their 


vaſjals. And it being juſt, that thoſe who ſhall be choſen, and accord- 


ingly ſhall attend his Majeſty's and the Kingdom's ſervice in parlia- 


ments, have allowance for their charges, his Majeſty doth therefore, 
with advice foreſaid, modify and appoint five pounds Scots of daily 
allowance to every commiſſioner from any ſhare, including the ſirſt 
and laſt days of the parliament, together with eight days for their 
coming, and as much for their return from the furtheſt ſhire of Caith- 


„ neſs and Sutherland, and proportionably at nearer diſtances ; and that 


the whole freeholders, heritors and liferenters holding of the King and 
Prince, ſhall, according to the proportion of their lands and rents ly- 
ing within the ſhire, be liable and obliged in the payment of the ſaid 
allowance, excepting noblemen and their vaſſals, for payment of which, 
all execution of horning, poinding and quartering is to paſs, as for 


« railing of the exiſe, and that according as the time and days of the 


parliament ſhall be atteſted under the clerk of regiſter's hands. And 
becauſe at this time ſome commiſſioners of ſhires have been put to 
extraordinary expences in providing of foot-mantles for the riding of 
the parliaments, it is hereby ſtatute, that the commiſſioners ſhall be re- 
lieved of the prices thereof, to be given in under their hands; and that 
the prices of the foot-mantles be raiſed in the ſame way, and by the 
ſame execution, with the daily allowance aforeſaid, the commiſſioners 
always at the riſing of each parliament making the foot-mantles forth- 
coming to the {hire, to be diſpoſed as they ſhall think ft.” 

Your Lordſhips will perceive, that this act does in fact refer to the 


former one, and like it confers the right of voting upsn al! heritors Holding 
a 40 g. land of the King in capite. So far, therefore, the eldeſt ſons of 
peers are ſtill comprehended under this act. 


But this act introduces another qualification in favour of perſons hold- 


ing lands of the King of the yearly rent of ten chalders of victual, or 
1000 l.; and in this clauſe the Legiſlature alſo uſes the general compre- 


henſive 
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henſive words of all heritors, liferenters and wadſetters; and, therefore, 
it cannot be diſputed, that, under this act, the eldeſt ſon of a peer, if 


he poſſeſſed this new qualification, was alſo entitled to vote with the 
reſt of the freeholders. | 
It may alſo be obſerved, that it appears from the preamble of the act, 


that it was paſſed for the very purpoſe of clearing up every doubt with 


regard to thoſe who had a right to vote in the election of commiſſion- 
ers.; and, therefore, as we find no mention made of the eldeſt ſons of 
peers in this act, it is perfectly evident, that none of the doubts ſtarted 
at that time related to them; and, therefore, this act of parliament leaves 
their right as complete as ever, juſt where it was, reſting upon the broad 
and comprehenſive terms of this act of parliament, and of the preced- 

ing one. 4 | 
It has been ſaid out of doors, and perhaps may be repeated to your 
Lordſhips, that the eldeſt ſons of peers may be alſo ſaid to be virtually 
excepted from this act, by the clauſe directed againſt Noblemen and 
their vaſſals. But the complainer confeſſes, he is aſtoniſhed to hear 
ſuch an argument drawn from an act of parliament, which was paſled 
for the very purpoſe of removing doubts upon the ſubject ; for it is cer- 
tainly a very extraordinary ſuppoſition, that the Legiſlature, when in- 
tending to remove all doubts upon a ſubject, ſhould, with regard to a 
very conſiderable order of men in the ſtate, employ a word which left 
their right juſt as doubtful. as it was before. In ſhort, before the re- 
ſpondents can be allowed the benefit of this argument, they ought to 
be able to prove, in the moſt ſatisfactory manner, that the word Noble- 
men was, at that time, generally and univerſally applied to the eldeſt 
ſons of peers, and that it would be ſo underſtood, both by themſelves 
and by the reſt of the people; becauſe, as the Legiſlature is always pre- 
ſumed to talk in technical language, a word which has a known, legal 
or conſtitutional meaning, and is properly applicable only to one rank or 
detcription of men, cannot be extended to any other, without the ſtrong- 
eſt poſſible evidence, that the Legiſlature did mean it to be uſed in a 
vague and extended fignitication. This being the caſe, will the re— 
ſpondents be ſo good as to point out to your Lordſhips the evidence 
upon 


112) 


upon which they pretend to ſay, that the word Nobleman ever was, by 
the parliament of Scotland, applied to the eldeſt ſons of Peers, becauſe, 
unleſs they can do that, they are arguing againſt every rule that ever 
was applied to the conſtruction of an act of parliament. That the eldeſt 
ſons of Peers were not Noblemen in the ſame ſenſe with their fathers, 
muſt be admitted, becauſe they did not fit in parliament, in virtue of 
their nobility ; and as to the fooliſh reaſons that are given by Spottiſ- 
wood and Forbes, that they were quaſi Peers, and had precedency, they 
certainly deſerve no other anſwer than this, that, by the ſame rule, the 
youngeſt ſons of Peers may be called Noblemen, becauſe they alſo have 
precedency, and may eventually ſucceed to a Peerage. It has alſo been 
ſaid by the ſame learned authors, that they had the privilege of ſitting 
and hearing the debates in parliament ; a ſtrange reaſon for a man being 
called a Nobleman, and for loſing the privileges of a commoner, without 
acquiring thoſe attached to that order, whoſe name alone is conferred 
upon him ! Beſides, by the ſame reaſon, your Lordſhips ought to have 
been called Neblemen, and have been deprived of your privileges as 
electors, becauſe you too had a place aſſigned you in parliament, even 
when you were not. members ot. 

But there is another unfortunate circumſtance attending chis reaſon 
for conſidering the eldeſt ſons of Peers as Noblemen in the ſenſe of this 
act of parliament, which is, that the privilege of ſitting in parliament 
to hear the debates, was not conferred upon them till a twelvemonth 
after the paſſing of this act. If they had ſuch a right before, it was not 
peculiar to themſelves, but was ſo common, that it was productive of 
great noiſe and inconvenience, and was the occaſion of paſſing an un- 
printed act of parliament in 1662, reſtricting the privilege of being 
preſent at the debates, ot the Eldeſt Sons of Peers, Senators of the College 
of Juſtice, the Deputies of the Lord Clerk Regiſter, &c. This paltry 


privilege, therefore, which, if they ever enjoyed it at all before this act, 


they ſeem to have enjoyed in common with every perſon who could 
afford a ſixpence to bribe the door-keeper, will never be conſidered by 


your Lordſhips as a reaſon why the Legiſlature would have called them 


Noblemen, and deprived them of the privileges of other commoners, 
E. | without 
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without giving them any thing but this vile indulgence in return, as the 
appendage of their nobility. | | 

Having, therefore, ſhewn negatively, that there is no reaſon for ſup- 
poſing that the Legiſlature, in this act 1661, meant to apply the term 
Noblemen to the eldeſt ſons of Peers, the complainer ſhall now proceed 
to ſhew your Lordſhips, that the term Noblemen could not poſſibly, 
by this act of parliament, be intended to apply te the eldeſt ſons of 
Peers. By the unprinted act of parliament above referred to, it is pro- 
vided, “ That none be admitted to ſtay in parliament, but the ordinary 
“ members of parliament, viz. the Archbiſhops and Biſhops, Noblemen, 


“ Officers of State, Commiſſioners from ſhires and burghs, and the 


0 


* 


Clerk Regiſter, deputes, and ſervants employed by him to ſerve in 
« the houſe ; and be/ides theſe, admittance is allowed to the eldg? jons, 
© and apparent heirs-male of Notlemen, to the Senators of the College of 
& Tuſtice, to the Knight Mariſchall, to the Uſhers, to the Lyon, to the 
* Juſtice Deputes, to the King's agent ; one ſervant allowed to the 
& Chancellor, two to the Conſtable, two to the Mariſchall, and one to 
* the Advocate; and it is ordained, that none preſume to fit on the 


*© benches, ſave the Nobz/ity and Clergy. That the Officers of State ſit 


te on the ſteps of the Throne; that the Commiſſioners of ſhires and 
“ burghs ſit on the forms appointed for them; that Noblemens eldeſt fons 
« 7nd heirs foreſaid, ſit on the lower benches of the Throne; that the 
*« Lords of Seſſion fit at a table which is to ſtand betwixt the Throne 
“e and the Commiſſioners of burghs. 

This act affords the moſt convincing evidence, that the term Noble- 
men, in the preceding act 1661, means the ſame with the term Lords 
of Parliament, uſed in the act 1587, and nothing more. In the 7 
place, it is uſed in that ſenſe in the enumeration of the ordinary mem- 
bers of parliament; and, in the 2d place, the eldeſt ſons of Noblemen 
are expreſsly mentioned, in contradiſtinction to Noblemen themſelves ; 


therefore, if there could have remained any doubt with your Lord- 


ſhips, of the meaning of the word Noblemen as uſed by the act 1661, 
it muſt now be entirely cleared up by this co-temporary act of par- 
lament, in which you find the term Neb/emen uſed as ſynonimous to 
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Lords of parliament, and the elde eft ſons of Noblemen mentioned as 
altogether a different order. 

The complainer, therefore, having proved, that the act 1001, in its 
enacting clauſe, does comprehend the eldeſt ſons of Peers, and that they 
are neither expreſsly nor virtually excepted by that clauſe relating to 
Noblemen and their vaſjals, the complainer thinks he may lay it down 
as another propoſition completely demonſtrated, that under the act 1661, 
as well as under the act 1587, the eldeſt ſons of Peers are entitled to all 
the privileges competent by this act, to all other freeholders qualified in 
terms of it. 

By theſe two acts of parliament, your Lordſhips perceive, that the 
right and qualification of voting were very accurately aſcertained ; but 
it was ſoon found, that ten chalders of victual, or 1000 l. of rent, was 
not in the proportion of a 40 8. land of old extent; and, at any rate, 
that the real rent was always fluctuating. It was alſo diſcovered, that 
great inconveniences aroſe from the want of a proper roll, or liſt of 


thoſe who poſſeſſed the qualification required by law. To remedy theſe 


inconveniences, the act 1681, ch. 21. was paſled, by which the qualifi- 
cation was altered from 10001. of real rent, to 400 l. of valued rent: 
and directions were given for making up rolls of the freeholders in all 
the counties, and alſo in what manner any diſputes, ariſing upon the 
conſtruction of this and former acts of parliament ſhould be ſettled. 
The complainer does not think it neceſſary to quote this act of parlia- 
ment at length, becauſe, being the law at preſent in force, it is 
well known; and beſides, it is very long, and contains a variety of 
clauſes which have no reference to the preſent queſtion. The only 
clauſes to which the complainer thinks it neceſſary to call your at- 
tention are the following: That none ſhall have wote in the elec- 
* tion of Commiſſioners for ſhires or ſtewariries, which have been in uſe 
« to be repreſented in parliament and conventions, but thoſe who at that 
&* time ſhall be publicly infeft in preperty or ſuperiority, and in poſſeſſion of 
4 ferty ſhilling land of old extent, holden of the King, or Prince, diſ- 
“ tin& from the feu-duties in fen-lands; or where the ſaid old extent 
" pen not, Mall be inſeſt in lands liable in public burdens for his Ma- 
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* ty? s ſupply for 400 J. of valued rent, whether PETIT a now holden 


* of the King, or other lands holding feu, ward or blench of his mm 
« jeſty, as King or Prince of Scotland.“ | 

The enactment of this ſtatute alſo is perfectly general; for the ex- 
preſſion, that none ſhall have vote but thoſe who poſſeſs a forty 
„ ſhilling land, or 4001. of valued rent,” is juſt the ſame as if the act 
had faid, that all thoſe hall have a vote who are poſſeſſed, &c.; and, 
therefore, it muſt be admitted, that the eldeſt ſons of Peers, poſſeſſing 
theſe qualifications, do fall under the- enactment of this ſtatute. And 


the enactment, as comprehending them, is ſtrengthened: by the act con- 


taining a variety of reſtrictions and exceptions, particularly one relating 
to the objection of minority, without the leaſt mention being made, or 
without any words that can poſſibly imply, that there exiſted any ex- 
ception againſt the eldeſt ſons of Peers. 

In ſhort, both the ſpirit and the words of this act of parliament clear- 
iy comprehend the eldeſt ſons of Peers; and as this is the act of parlia- 
ment which at preſent regulates the right of ſtanding upon the roll of 


freeholders, there can be no doubt, that the eldeſt ſons of Peers are en- 


titled, by the /tatute law of the land, to ſtand upon the roll of freehold- 
ers in Scotland, = 

The only other legiſlative enactment, relating to this queſtion, is a 
clauſe in the articles of Union, in the following words: And alſo de- 
“ claring, that none ſhall be capable to ele& or be elected to repreſent 


a ſhire or burgh in the parliament of Great Britain, for this part of 


the united kingdom, except ſucb as are now capable, by the laws of this 
« kingdom, to elect or to be elected as commi zmiſſio oners for /pires or burghs to 
« the parliament of Scotland.” 

With this clauſe the complainer ſhall begin the confideration of the 
arguments which his oponents have brought againſt his claim. 

In the fir/t place, your Lordſhips muſt obſerve, that this clauſe, taken 
by itſelf, leaves the right of the eldeſt ſons of Peers, in every reſpect, 


juſt where it was, to be determined by the laws of Scotland, as then ex- 
ſting ; and therefore the articles of Union, taken * chemſelves, neither 


ſtrengthen nor impair their right. 


2dly, 


I 


222 
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Zdly, The complainer apprehends, that when the hiſtory of the cir- 
cumſtances attending the introduction of this clauſe are conſidered, it 
will be found, that the complainer's right is very much ſtrengthened by 
this clauſe, although taken by itſelf it is perfectly indefinite. The pro- 
ceedings upon this occaſion are to be found in Defoe's and Scott's hiſto- 
ries of the Union. Theſe are in every body's hands; and therefore need 
not be quoted at length. The account which they give of this tranſac- 
tion is in ſubſtance as follows : When the mode of electing the repre- 
ſentatives of counties in Scotland to the parliament of Great Britain was 
under conſiderat ion, a motion was made in expreſs terms, that neither 
Peers, nor Peer's eldeſt ſons, were capable of electing or of being elected. 
The firſt part of this motion, relating to Peers, which at firſt ſight muſt 
appear quite ſuperfluous, was occaſioned by an idea which ſome per- 
ſons had conceived, that the Peers,, who were not choſen to repreſent 
their own order in the Britiſh: Houſe of Lords, might be choſen as re- 
preſentatives of counties or burghs to the Houſe of Commons. The 
ſecond part of the motion, relating to Peers eldeſt ſons, aroſe probably 
from two circumſtances. . In the i place, from certain reſolutions of 
the Scotch parliament, with which, 'as they relate only to the right of 
being elected, the complainer ſhall not now trouble your Lordſhips ; 
and partly from a deſire on the part of the Commons, ſtrictly ſo called, 
to keep their {mall ſhare of the repreſentation in the Houſe of Com- 
mons of Great Britain wholly to themſelves, Accordingly this motion 
was ſupported, almoſt entirely, by the commiſſioners of ſhires, the Viſ- 
count of Stormont being the only nobleman who voted for it. This 
motion created violent debates, and was warmly oppoſed by the whole 
body of the nobility, who at laſt propoſed to inſert the clauſe above 
quoted ; which was carried by a majority of fourteen. - This clauſe hav- 
ing been alſo keenly debated, and carried at laſt only upon a diviſion, 
cannot be conſidered as ſynonimous with the other, or as originating 


from any compromiſe between the parties ; in which caſe it would have 

been either carried unanimouſly, or by a very great majority. 
Theſe circumſtances ſeem naturally to ſuggeſt the following conclu- 
ons. In the ei place, that the Commons either did not conſider the 
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eldeſt ſons of Peers incapable of electing and of being elected; or, at 
leaſt, they muſt have conſidered the queſtion as extremely doubtful; 
otherwiſe there could be no reaſon for excluding them by name. 2447, 
It is evident that the Commons did not conſider a reference to the laws 
as exiſting at the time of the Union, as ſufficient to exclude the eldeſt 
ſons of Peers from electing or being elected; otherwiſe it would have 
had the ſame effect with their own motion, and they could have had 
no reaſon to oppoſe it. In the bird place, it is evident, that the Peers, 
upon the other hand, did not conſider the laws in exiſtence at the time, 
as deciding the queſtion againſt their ſons; otherwiſe they could have 
had no reaſon to oppoſe the motion of the Commons, and to prefer 
their own. 4/ly, It follows, that the Peers conſidered themſelves to be 
gainers by the ſecond motion; otherwiſe they could have had no reaſon 
for making it, much lets for perſiſting in it with ſo much earneſtneſs. 
And, laſtly, From the conduct of both parties, it is evident that the 
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laws of election exiſling at the Union were univerſally conſidered as I | 
favourable to the right of the eldeſt ſons of Peers; otherwiſe one party 1 
could have had no reaſon to propoſe, nor the 9 party to dread, a = 


reference to their deciſion. | 
Therefore, although this article of the Union, taken by itſelf, does in 


fact leave the queſtion undecided ; yet the circumſtances attending it 
evidently demonſtrate, that it was conſidered at the time, if not deciſive 
in favour of the eldeſt ſons of Peers, at . as highly favourable to 
them. 
Accordingly the event ſhews, that it was ſo arte both by the 
| Nein eldeſt ſons themſelves, and by the country at large ; for, at the ge- 
neral election 1708, Lord Johnſton, ſon of the Marquis of Annandale, 
was returned for the counties of Dumfries and Linhthgow ; Lord 
Haddo, ſon of the Earl of Aberdeen, for the county of Aberdeen; Lord 
Strathnaver, ſon of the Earl of Sutherland, for the county of Sutherland ; 
and the Maſter of Sinclair, ſon of Lord Sinclair, for a diſtrict of burghs 
in Fife. Petitions were preſented againſt them ; and the queſtion was tried 
upon the petition againſt Lord Haddo. It is not decent to ſuppoſe, that 


the Houſe of Commons ſuffered any arguments to influence their judg- 
ment, 


4 | 


ment, but thoſe which they believed to be founded upon the law of the 
land. But it deſerves, however, to be mentioned, that the petition of Commons 
the freeholders of Aberdecn, upon which their judgment proceeded, is —_—_ OY 
filled almoſt entirely with arguments of ſuppoſed expediency, and with 
vague and nonſenſical declamation againſt the danger which might hap- 
pen even to the !1berties of England, if the Peers of Scotland, through 
the medium of their eldeſt ſons, were to poſſeſs themſelves of any 
| ſhare of the repreſentation of the Commons in parliament. Counſel 
were heard upon this petition, although there is a tradition that no 
counſel appeared for Lord Haddo; he and the reſt of his brethren diſ- 
daining to plead in ſupport of a privilege which they held to be incon- 
teſtible. After hearing the counſel, a motion was made, and the queſ- 
tion put, © That the eldeſt ſons of the Peers of Scotland, at the time of Journals. 
e the Union, were capable to ele& or be elected as commiſſioners for 
„ ſhires or boroughs to the parliament of Scotland; and therefore, by 
e the treaty of Union, are capable to elect or be elected to repreſent 
any ſhire or borough in Scotland to fit in the Houſe of Commons of 
„ Great Britain.” It paſſed in the negative; and new writs were iſſued 
in the room of all the perſons above mentioned, And from that time 
to this it has not been diſcovered, that the eldeſt ſon of a Peer has been 
put upon the roll of Freeholders. Several other inſtances have occurred, 
of perſons vacating their ſeats in the Britiſh Houſe of Commons on be- 
coming the eldeſt ſons of Peers; but as theſe relate entirely to the mat- 
ter of eligibility, which is not before your Lordſhips, it is unneceſſary 
2 do refer to them; and the complainer ſhall confine his conſideration to 
I that part only of the reſolution againſt Lord Haddo, which —_— to 
the right of electing. 

-- If he complainer were arguing this queſtion before the Houſe of 
Commons, he thould think it neceſſary to direct his attention particu- 
larly to the conſideration of this reſolution, becauſe all bodies of men, 
and none more than the Houſe of Commons, feel ſome ca 
to retract an opinion which they have deliberately publiſhed to the 
world. But in addreſſing your Lordſhips, he conſiders, that he has 


very little occaſion to trouble himſelf or you with many words upon 
| thi. 
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this ſubject. The Houſe of Commons undoubtedly are veſted, by the- 


conſtitution, and that for the wiſeſt purpoſes, with an abſolute and 


uncontroulable juriſdiction. in every particular and individual queſtion 
which comes before them, with regard to the conſtitution of their own 
body. If an individual, againſt whom no objection lies, either on ac- 


count of perſonal diſqualification, or upon the merits of his election, 


1s returned to them, the Houſe of Commons may vote him out, either 


as ineligible, or for any other reaſon, or without any reaſon at all, or 
even contrary to all reaſon ; and neither that individual, nor his conſti- 
tuents, can, by the conſtitution, have any redreſs. Nay, further, the 


Houſe of Commons may follow up this rule, or may perſiſt in their 
iniquity, and may reject this man, or any other man of the ſame order, 


as often as he is returned to them; their deciſion is abſolute in each 


particular queſtion, and the ſubject has no redreſs. | 
In the ſame manner, in deciding a controverted election, if the 


Houſe of Commons find that any particular man, or number of men, 


Have no right to vote at that election, their judgment is final. It will 
determine the merits of that election. The perſons rejected have no 
redreſs; and the Houſe of Commons may perſiſt in repeating the ſame 


deciſion in every caſe of a ſimilar nature. But the complainer does 


poſitively deny, that a reſolution of the Houſe of Commons can create 
a general diſqualification againſt any body or deſcription of men. The 
right of electing, or of being elected, is either a part of the common 
law of the land; or is conferred by ſtatutes, which a reſolution of one 


branch of the legiſlature only can neither reſtrict nor extend. The 


right perhaps may be unavailable; and in practice it undoubtedly muſt 


be ſuſpended in its operation, if the Houſe of Commons, from what- 
ever motives, perſiſt in rejecting it. But the right remains at common 


law. It muſt be acknowledged by courts of law, They muſt declare it in 


every caſe which comes before them, leaving it to the party himſelf 


to make what uſe of their deciſion he beſt can. The right of voting 
for a member of parliament is but one of many privileges which a 


freeholder formerly enjoyed, and even ſtill enjoys, in this country, but 


particularly in England, In England, for example, the freeholders 
elet 
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rlect ws coroners, and have the diſpoſal of other places of conſider- 
able emolument, and of great importance in the internal and domeſtic 
adminiſtration of their counties. If an action, therefore, ſuch as this, 
were to come before the Court of King's Bench in England, they 
would not liſten for a moment to an argument founded upon a reſolu- 
tion of the Houſe of Commons as declaratory of the law. They 
would find the complainer entitled to be a freeholder, leaving it to him 
to exerciſe his right as he beſt could; and accordingly a judgment of 
the Court of King's Bench would put him in poſſeſſion of every privi- 
lege competent to a freeholder, except that of voting; and even with 
regard to that, the complainer will take it upon him to ſay, that, al- 
though a judgment of the Court of King's Bench would not be binding 
upon the Houſe of Commons, or oblige them to ſuſtain it, yet it would 
oblige every returning officer to receive his vote; and if he did not, the 
Court of King's Bench would either puniſh the returning officer, or, 
according to the circumſtances of the caſe, an action of damages would 
be competent to the freeholder againſt him. 

This the complainer does maintain to be conſtitutional doctrine; and 
indeed the caſe has occurred in England, and was ſolemnly determined 
by the Houle of Lords, in the famous caſe of Aſhby and White in the 
ſecond and third of Queen Anne. It is true, that that caſe created 
great heats in the Houſe of Commons at the time, and that they com- 
mitted Aſhby and others to Newgate, for a breach of their privileges ; 
but execution did paſs upon the judgment of the Houſe of Lords 
in the caſe of Aſhby, and he did recover his damages. A quarrel hav- 
Ing enſued between the two Houſes upon this matter, the Queen pro- 
rogued the parliament, and the priſoners were liberated of courſe. The 
Commons did not proſecute the matter of new; and the complainer 
ſhall ſay no more upon the ſubject, than that the proccedings of the 
Houle of Commons in that cafe have ever ſince been conlidered as il- 
legal and unwarrantable, and the precedent has been ſince abandoned 
and reverſed even by themſelves: For, in the noted caſe of Wilkes, 
when it was propoſed to cenſure the ſheriffs of Middleſex, for repeat- 
edly returning him, after the Houſe of Commons had declared nim to 
be ineligible, that idea was reprobated ; and it was univerſally agreed, 
| We that 
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that the ſheriffs had done their duty. If it is adinitted; therefore, that, 


a declaration of the Houſe of Commons cannot authoriſe a returning 
officer to reject a candidate whom they have declared to be ineligible, 
it follows, a fortiore, that a reſolution of the Houſe of Commons alone 


cannot authoriſe a returning officer to reject the vote of an elector. But 
if a reſolution of the Houſe of Commons cannot operate as a diſquali- 


fication even againſt an individual, beyond the caſe and time for which 


that reſolution was paſſed, ſtill leſs can ſuch a reſolution create a general 


diſqualification againſt a whole body of men. 


But if there could be any doubt upon the law, as eſtabliſhed by the 


Houſe of Lords in the caſe of Aſhby and White, and acknowledged 


by the Commons themſelves in the caſe of, Wilkes, it is entirely re- 


moved by the laſt amendment that was made to Mr, Grenville's 
act for the trial of controverted elections. So far from the reſolutions 
of the Houſe of Commons alone giving law to courts of juſtice in 


matters of qualification, they were not binding even on themſelves, 


For even after their juriſdiction in this reſpect was purified, and regene- 
rated by the paſſing of Mr. Grenville's act, a reſolution of the Houſe 
of Commons, or, what is the ſame thing, of a committee of Election, 
did not fix the right of election in any place; and ſubſebuent 
committees, upon future occaſions, were at liberty to find, and 
ſometimes. did find, the right of election to be totally different. 
To prevent, therefore, the poſſibility of the many inconveniences, 
to ſay nothing of the injuſtice, of ſuch diſcretionary and arbitrary 
power in the Houſe of Commons and their committees, an act 
was paſſed within theſe few years, declaring, that the reſolution of a 
committee with regard to the right of election in any particular caſe, 
ſhould become final, if not petitioned againſt within a limited time. 
This regulation concerns only the right of election in burghs ; but the 
principle is the ſame: and ſince the Houle of Commons themſelves 


found it neceſſary to have an ac of parhament, to give effect to a reſo- 


lution of theirs regarding the qualification of any body or deſcription 


of men, the concluſion is inevitable, that even they themſelves conſi- 


dered and admitted, that, according to the known law of the land, a 
reſolution 
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reſolution of the Houſe of Commons cannot create a general diſquali- 
fication. | : 5 
From all this, therefore, the complainer humbly contends, that it 
follows in ſound conſtitutional doctrine, in the fir/# place, That the 


reſolution of the Houſe of Commons 1708 cannot create a diſqualifica- 
tion againſt him, if it did not exiſt before, And 2aly, That it cannot 


even be conſidered as declaratory of the law, even if the acts of Parlia- 


ment could be conſidered as of dubious conſtruction. In ſhort, it can 
be conſidered in no light, but as a deciſion of a court incompetent to the 
queſtion, as having no power to determine beyond the particular caſes 


which happened to be before them. 
Conſidered even in that light, this authority, ſmall as it is, ſinks al- 


moſt to nothing, when it is conſidered, that there is every reaſon to be- 
lieve, that it was pronounced after hearing only one fide of the queſ- 


tion: That it was pronounced in the face of the declared opinion of the 
people of Scotland at the time, manifeſted by their returning no leſs 


than four Peers eldeſt ſons, for five places, to one parliament : That it 


was pronounced in the face of the proceedings of the parliament of 
Scotland immediately before, which muſt have been well known to 
them, and which certainly amount to every thing but an exprefs ac- 
knowledgment of the right in queſtion : And, /aftly, That it was pro- 
nounced by perſons who could have but a very imperfect knowledge of 
the ſubject. 5 | 

This deciſion, therefore, if it can be called one, being ſet aſide, the 
queſtion returns for your Lordſhips determination, upon the conſtruc- 


tion of the acts of parliameat relating to the right of election; and 


therefore the complainer ſhall proceed to conſider the only other 
argument which can poſſibly prevent your Loadſhips from giving 


them the only interpretation which their words and ſpirit can au- 


thoriſe. 

This circumſtance is, the length of time which has elapſed ſince the 
act 1587, without any exerciſe of the right which is now claimed by tlie 
eldeſt ſons of Peers. And this argument has been urged in two points of 
view. In the /ir/ place, it has been ſaid without doors, that ſuppoſing the 
act 1587 not to be very clear upon the ſubject; yet the circumilance of 

| no 
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no eldeſt ſon of a Peer claiming the privilege of a freeholder ſince that᷑ 
period, mult be conſidered as marking the underſtanding both of them 
ſelves and of the nation, with regard to the intendment of this act of 


parliament, and en affording the beſt explanation of it which 


can now be obtained. 


And, 2aly, It has been ſaid, whether it was or was not ſo undertood 


at the time, that, having never de facto exerciſed this right, they have 


now loſt it by diſuſe. | | 
The complainer has already taken notice of theſe two arguments 


incidentally in his remarks on the act 1587, and the ſtate and conſtitu- 
tion of Parliament at that time. He muſt be forgiven, however, for 


enlarging on this branch of the argument; becauſe, although he eon- 
ſiders it in point of law to be at beſt but plauſible, he confeſſes he 


has found it to be that argument, of which, without doors, he has 


found it moſt cult to convince the panes of the fallacy and injuſ- 


tice. 

The two branches of this argument above dated, ariſing from the 
Non-exerciſe of the right, are certainly in ſome degree diitin& from 
each other; at the ſame time, however, they are in many reſpects ſo 


intimately blended, that the complainer imagines it will fave a great 
deal of repetition, and produce more connection in his argument, to con- 
ſider them both together, and to ſtate his reaſons upon the ſubject, as 
they naturally ariſe out of one another. In doing this, he is ſenſible, 
that he need not caution your Lordſhips againſt the vulgar error which 


has crept into the conſideration of this queſtion, of confounding the 
doctrines of preſcription and of cuſtom ; for your Lordſhips well know 


the difference between the two, and that the rules and principles of pre- 


ſc:iption are entirely foreign from the preſent queſtion. The petitioner 


{hall confine himſelf therefore entirely to the doctrine of cuſtom and diſ- 
ſuetude. *— 

The petitioner has no occaſion to diſpute, that it is a maxim of the 
law of Scotiand, that cuſtom can make and unmake law, and that even 
acts of parli ment may be abrogated by diſuſe ; for the law of Scot- 
land, in conſidering what is law, looks always to the will of the legiſ- 


lature, that is, to the conſent of the King and of the people; and it 
holds 
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Holds, whether juſtly or unjuſtly is nothing to the purpoſe, that the 


conſent of the King and the people may be collected from their tacit 
acquieſcence during a long courſe of years in any cuſtom, as much as 
if they had expreſsly declared it to be law. In the ſame manner, if the 
King and people have formally enacted any regulation by an ad; of the 
legiſlature, the law conſiders a tacit connivance at the breach of it for a 


long courſe of time, as evidence that the King and people have conſent- 
ed to repeal it. 
The petitioner admits the effet of immemorial cuſtom in making and 


unmaking laws, to the fulleſt extent to which his opponents can deſire 
to plead it, in matters of private right, becauſe in ſuch matters it cannot 
poſſibly be productive of difadvantage either to individuals or to the 
public. It can be of no injury to individuals, becauſe a cuſtom will 
never be acknowledged as law by your Lordſhips, till it has been of ſuch 
continuance, and has become of ſuch notoriety, that it muſt be well 
known to the people. It cannot be of diſadvantage to the public, be- 
cauſe the public is very little intereſted in the tranſmiſſion and regula- 
tion of private rights, the whole ſyſtem of which may be different in 
two countries, as they are in England and in Scotland, and yet the rights 
of the people be nearly the ſame, and equally ſecure. Nay, if it were 


poſſible to ſuppoſe the caſe, the municipal laws of the two kingdoms 
might be mutually exchanged, provided it were done gradually and 


in ſenſibly by the operation of cuſtom, without the ſmalleſt injury to the | 
public rights and liberties of either people, | 

But in the matter of public rights and privileges, it is not ſo wich 
them; they never can be altered, either by cuſtom or ſtatute, without 
materially affecting both individuals and the public. If public rights are 
altered by /tatute, there is leſs danger, becauſe the legiſlature muſt be 


ſuppoſed to have conſidered the ſubject, and to have weighed both the 
poſſible advantages and diſadvantages of the pr poſed regulation. If a 


new right of a publie nature 1s conferred by the legiſlature, they muſt 
be ſuppoſed to be convinced that it will be attended with advantage to 
the individual, and be of no detriment to the public. On the other 
hand, if the legiſlature takes away a public right, we mnſt ſuppoſe them 
to be convinced that the advantages which the right brought to the in- 


II dividuals 


3 


„ 
dividuals who enjoyed it, were immaterial, compared with the miſchiefs 
which it produced to the conſtitution, | 

But with regard to cuſtom, the caſe is different. Cuſtom does not 
print its laws annually, or proclaim them by heralds. Cuſtom ſpeaks 
but in a whiſper, and ſteals upon us with ſlow and ſilent ſteps. Its pro- 
greſs is unknown; and its different ſtages are never perceived, till it has 
completed its journey. In ſhort, in the matter of cuſtom, we are ſome- 
times ſurpriſed by the law before we are ſenſible of its exiſtence; nor is 
there an opportunity to examine its principles before it is too late to re- 
fiſt it. A thouſand inconveniencies may be found to attend it, which, 
if the matter had been regularly debated. when the cuſtom firſt began, 
would probably have been foreſeen by the legiſlature, and would have 
prevented them from. giving that conſent which cuſtom preſumes. 

In all governments there are many principles and privileges which 
are of much more importance than even the poſſeſſors of them ſome- 
times imagine; the continuance or loſs of which may lead to conſe- 
quences in government, both to the public and to individuals, which at 
firſt ſight may not be caſily perceived. It is therefore highly expedient, 
in general (for every rule has exceptions), that no public right ſhould 
be loſt or acquired in any government, without a thorough and delibe- 
rate diſcuſſion of the conſequences which may reſult from the innova- 
tion. | | 

If cuſtom, in the acquiſition or loſs of public rights, be a doctrine of 
ſo very dangerous a tendency in any government, it certainly deſerves 
to be adopted with peculiar caution in the Britiſh conſtitution, the parts 
of which are ſo nicely and curiouſly conſtructed, that the ſmalleſt altera- 
tion may in time deſtroy the balance which regulates the whole. Ac- 
cordingly, the Britiſh legiſlature ſeems to be well aware of this danger; 
for it is aſtoni ing with what caution it adopts even ſtatutory innova- 
tions, for fear ol the conſequences, which, even after the moſt mature 
deliberation, they may be unable to foreſee. If, therefore, the whole 
courſe of our hiſtory informs us, how very cautiouſly the legiſlature 
gives its expreſs conſent even after the moit mature deliberation, to any 
change in matters of public right, certainly courts of law ought to be 
1 extremely 


=. 


„ 


extremely cautious of inferring the conſent of the legiſſature to any al- 
teration in a public right, originally belonging to a body of men by the 
ancient common law of the land, merely from the exiſtence of a cuſtom, 
the conſequences of which, from the very nature of the thing, could 
never have been foreſeen by the legiſlature. 

The petitioner may puſh this argument into practice, and contend» 
that cuſtom, particularly negative cuſtom or diſſuetude, does not apply, 
by che law of Scotland, to matters of public right; at leaſt, fo all our 
lawyers maintain. | 

Lord Stair, who wrote at a period of great importance in the con- 
ſideration of this queſtion, after ſaying, that, like the Engliſh, © We are 
ruled in the firſt place by our ancient and immemorial cuſtoms, 

* which may be called our common law,” mentions, in the next place, 
gur ſtatutes or our act of parliament, which in this are inferior to our 


Stair, B. I, 
tit. i. 9 16. 


e ancient law, that they are liable to diſſuetude, which never encroaches on 


* the other.” And certainly, if there be any one part of our common 


and ancient law better known, more fundamental, and more cloſely in- 


terwoven with the conſtitution of Scotland than another, it is this, that 


every free tenant of the Crown was originally obliged, and is ſtill en- 
titled to ſerve in parliament ; ſubje& always to ſuch modifications and 
reſtrictions, by repreſentation or otherwiſe, as Parliament itſelf has 


| created. Except, therefore, in ſo far as this right has been altered and 


modified by parliament, this burden or ſervice, to which modern ideas 
annex the name of privilege, remains a part of our ancient law, on 
which, in the language of Lord Stair, diſſueitude never encroaches. SINCe, 
therefore, it has been ſhewn that parliament has not encroached upon 


this burden or right, ſince the nature of it was altered by the act 1587 


into a ſyſtem of repreſentation, in ſo far as the eldeſt ſons of Peers are 
concerned, it lies between your Lordſhips and Lord Stair, to determine 


whether diſſuetude can. 
The doctrine laid down by Mr. Erſkine upon this ſubject, upon the 


whole, coincides with that of Lord Stair. Hence alſo, a poſterior Erſk. B. E. 
e cuſtom may repeal or derogate from a prior ſtatute, even though that“ 45. 


* prior ſtatute ſhould contain a clauſe forbidding all uſages that might 
5 40 
« tend. 
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tend to a it; for the contrary immemorial 3 ceny 
preſumes the will of the community to alter the law in all its clauſes, 

and particularly in that which was intended to ſecure it againſt altera- 
tion ; and this preſumed will of the people operates as ſtrongly as 
their expreſs declaration. No ſtatute can, hywever, be repealed by mere 
non-uſage or neglect of the law, though for the greateſt length of time; 


for non-u/age is but a negative, which cannot conſiitute cuſtom ; there 


muſt be ſome politive act that may diſcover the intention of the com- 
munity to repeal it. Where the uſage contrary to a ſtatute hath not 


yet acquired ſtrength enough to abrogate it, the King and Council 


may, by proclamation, prohibit the farther obſervance of ſuch uſage, 
and thereby reſtore the ſtatute to its firſt vigour. This power in 
cuſtom to derogate from prior ſtatutes, has been confined by moſt 


writers to thoſe concerning private right; and it hath been adjudged, 


once and again, that laws which regard the public policy, cannot fall 


February 1729, Smollet. But the laſt of theſe deciſions, by which 
the election of a provoſt had been ſet aſide, becauſe he did not reſide 
in the borough, according to the direction of our old ſtatutes, was 
reverſed upon appeal, February 19. 1730 ; and it now appears to be 
the opinion of our Supreme Court, that public laws, concerning the 
election of magiſtrates and counſellors of boroughs, may fall into diſ- 


uſe, and that the ſets of the ſeveral boroughs, eſtabliſhed and confirm 


ed by the general convention of boroughs, ought to be the rule in 
determining fuch queſtions, unleſs where the ſets are altered by a 
contrary immemorial cuſtom.” 


What Mr Erſkine ſays, in the latter part of this paragraph, is not 


very intelligible. At any rate, the deciſion of the Houle of Lords, which 
he there quotes, can hardly be confidered as contradictory of the general 
.doQrine laid down by himſelf and Lord Stair, that cuſtom and dilluetude 
are not applicable in the matter of public rights. In the 7/7 place, It 
relates certainly to what hardly deferves the name of a public right, the 
mere reſidence or non- reſidence of a provoſt in his borough ; and, 2dly, It 
ſeems t to have proceeded upon what may be almoſt conſidered as equi- 
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valent to a ſtatute, an act of convention of the royal boroughs regulating 
their own internal policy. We may, therefore, take his general poſition 
as remaining ſtill uncontradicted, that, in a matter of publir right,“ no ſta- 
* tute can be repealed by mere non-uſage or neglect of the law, though for the 
« greateſt length of time; for non-uſage is but a negative, which cannot con- 
% ſtitute cuſtom.” Now, if a public ſtatute eannot be repealed by diſ- 
ſuetude, till leſs can any branch of the common and ancient law of the 
land ; for the one is fundamental and radical in the conſtitution, the 
other only ingrafted upon it. 

It may be of ſome conſequence to conſider the reaſon which Mr. 
Erſkine gives for this, that non-uſage is but a negative, which cannot 
conſtitute cuſtom, that is, in other words, to conſider the difference be- 
tween cuſtom and diſſuetude; and your Lordſhips will perceive, that 
there is much reaſon for giving ſtronger effects to the one than to the 
other. By cuſtom, in oppoſition to an exiſting law, the people are ac- 
tive; they are ſuppoſed to be always doing ſomething, which the Le- 
giſlature may perceive, and which, therefore, they may prohibit, if they 
diſapprove of it ; and the people are acquiring rights and immunities, 
which is always favourable, In d:ſſuctude, in oppolition to an exiſting 
law, the people are paſſive, they are ſilent, - nothing happens to awaken 
the attention of the Legiſlature,—and the loſs of rights and immunities is 
always unfavourable. The exerciſe of a right is always a matter merely 
of choice, a res mere facultatis, as the law expreſſes it; and the non-exerciſe 
of a right, in almoſt every caſe, may ariſe from a variety of conſiderations 
other than an intention of abandoning it. For example, in the caſe of eli- 
gibility to parliament, if the Legiſlature ſhould ſee a man come among 
them, of an order of men who had never fat in the Houſe before, as was 
the caſe of Mr. Woolaſton a clergyman, who took has ſeat in the Houſe 
of Commons of England, in the end of laſt century, the attention of 
the Legiſlature muſt be immediately rouſed, and an opportunity is given 
them to deliberate, whether ſuch perſon is or is not capable of being 
elected; and, therefore, if they permit perſons of this new deſcription 

to fit among them for any length of time, the Legiſlature may be fairly 


preſumed to conſent to the privilege. 
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But if we ſuppoſe, that, by ſome ſtrange fatality, not one eldeſt ſon of a, 


Peer ſhould be returned to the next parliament of Great Britain, or for. 
twenty parliaments to come, can it be imagined, that the Houſe of Com-- 
mons, or any other branch of the Legiſlature, would take any notice of 
this ; that they would inftitute an inquiry into.the cauſe of their abſence; 
Or that they would paſs any law declaratory of their right to {it when- 
ever they have an opportunity of claiming it ? Undoubtedly not: Par- 
liament would take no notice of their abſence, juſtly conſidering, that 
as the conſlitution gives them a capacity to be elected, they would ex- 


erciſe that privilege again, whenever an opportunity preſented itſelf, or 


their intereſt prompted them. 


In this ſuppoſed caſe, what conſtruction could be put upon the filence | 


of the Legiſlature, or what one propoſition is there in nature, to which 


the conſent of the Legiſlature can be preſumed ? The eldeſt. ſons of 
Peers in England certainly have a right to ſtand candidates or not as 


they pleaſe ; and if they do ſtand candidates, the people of England 


have a right to ele& them or not as they pleaſe; therefore, the Legiſlature 
could be ſuppoſed to conſent only to this, that the eldeſt ſons of Peers 


may or may not be candidates, and that the people may or may not 


elect them. 


This leads the petitioner to the conſideration of two other circum- 
ſtances, which naturally preſent themſelves in this ſtage of the argu- 
It has already been ſaid, that the exerciſe of any privilege is- 


ment. 
es mere facultatis ; but the privilege of being on the roll of freeholders. 


It is a res alienæ facultatis; it depends very much upon the 
will of others, and it is not ſo eaſy to conceive how a perſon can loſe 
a privilege, the exerciſe of which is not perfectly in his own power. 
This being the caſe, before diſſuetude, if it were applicable at all, could 
apply to the preſent queſtion, it ſeems to the petitioner to be neceſfary 


for his opponents to ſhew, not only that no Peer's eldeſt ſon ever aQed 
as a freeholder, but alſo, that no Peer's ſon ever attempted to act; for, 


as the full completion of the privilege does not depend ſolely upon them- 
ſelves, it is enough for them, in order to preſerve their privilege, to do 


every ching on their part to exerciſe i it. If it ſhall be ſaid that it is im- 
| poſſible 


n 


1 
poſſible to prove this from any record, and that at any rate it is not ne- 
ceſſary to prove a negative, then the petitioner anſwers, if the want of 
records are ohjected, that there were no rolls of freeholders during a 
very conſiderable part of the period which is ſaid to conſtitute this dif- 
ſuetude againſt them; and therefore, if he has ſhewn, which he hopes he 
has done, that by the law of the land, both common and ſtatutory, 
Peers eldeſt ſons were, and are entitled to the rights and privileges of 
freeholders, then, by every rule of conſtruction, he is entitled to pre- 
ſume, that they did act on every occaſion during all the period prior to 
the act 1681, ordering rolls of the freeholders to be kept, becauſe the 
petitioner lays it down as a maxim, which is not capable of being diſ- 
puted, that every man and order of men are preſumed to be in the ac- 
tual exerciſe of their rights, in all caſes, and upon all occaſions, where 
the contrary cannot be ſhewn. The petitioner * this to be 
both legal and conſtitutional doctrine. 

The effect given to diſſuetude in matters of public right by our law, 
cannot poſſibly be better illuſtrated, than by a caſe which actually oc- 
curs in the annals of parliament, and which has been already mention- 
ed with another view.. 

The petitioner refers to what happened in 1560, when the ſmall. 
barons came to parliament in great numbers. Their appearance, how- 
ever, was ſuch a novelty, that at firſt a doubt was ſtarted whether their 
right to attend in any ſhape had not been loſt by diſuſe. The ſmall 
barons and freeholders appear to have behaved with great temper and. 
judgment. They immediately met by themſelves in the church, 

C very honeſt and quiet fort,” as Randolph expreſſes it in a letter to Sir 
William Cecil, and drew up a petition to the Lords and greater Barons, 
then ſitting, requiring to be reſtored to their privilege of ſitting in par- 
liament, and referring expreſsly to the ancient conſtitution and acts of 
parliament as their charter. "Their petition was received with the reſpect 
which was due to it, and the matter was fully canvaſſed upon both ſides. 
It was unanimouſly reſolved, as formerly mentioned, © That the barons, 
according to an old act of parliament, made in the time of James I. 

in the year of God 1427, ſhall have free voice in parliament.” It is 
no 
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no doubt true, that this parliament was not called by royal authority, 
and therefore its acts and records have not been preſerved ; but theſe, 


proceedings are ſufficient to prove the ſenſe which waz then entertained 


of the effect of diſſuetude on public rights, in oppoſition to the ancient 
common, or ſtatutory law of the land. Beſides, their right to fit in 
parliament, notwithſtanding their long diſſuetude, is ſufficiently eſtabliſh« 
ed by the act 1587, introducing repreſentation ; and, therefore, if the 
authority of the convention in 1560, ſhould be objected to, it is only 
adding 27 years more to the long diſſuetude which had already taken 


place, when we find their right recogniſed and eſtabliſhed by an act of 


the Legiſlature. 
But, what beyond every thing ſhews both the danger and the abſur- 


dity of pleading the difuſe of a privilege, during a period when the 
exerciſe of it was conſidered either as not valuable, or as not neceſlary, 


againſt the reſumption of it at a future period, when its value and im- 
portance come to be underſtood, is this circumſtance, that after they 
had accompliſhed the great event of the reformation in the parliament 
I 560, the leſſer barons and freeholders, including the” eldeſt ſons of 
Peers, returned to their homes; and for 27 years they do not appear in 
any one inſtance to have exerciſed this privilege which they had lately 
found it ſo difficult to regain ; and if it had not been for the act 1587, 
eſtabliſhing repreſentation, in all probability we ſhould not have found 
one of them attending again till fome moment of dithculty and danger 


rouſed them into action. 


It appears then, that under the old conſtitution of parliament, when 
every freeholder had a right and was obliged to attend perſonally, that 
the leſſer barons had in a manner neglected to attend parliament for a 


century and a half, but that whenever they thought proper to reſume 


their right, it was immediately recogniſed. The act 1587, introduced 


a new conſtitution ; but unleſs it had been fixed by that act itſelf, there 


is no principle in law or in reaſon why diſſuetude ſhould operate againſt 
a public right competent under this new conſtitution, more than under 


the old. The principle is the ſame ; and if it had been adopted by the 
Parliament in 1560, in all probability, by this time we ſhould have had 


no 
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no conſtitution at all: For if it had been once determined, that the 


leſſer barons and freeholders had loſt their right to fit in parliament, 


there is little probability that it ever would have been reſtored to r 


either perſonally or by repreſentation. 

This example no doubt relates to the privilege of fitting in parlia- 
ment ; but there being no repreſentation, and conſequently no right of 
election, the whole, or at leaſt the great privileges of a freeholder, did 
then conſiſt of this right of fitting in parliament in perſon, and, there- 
fore, this example ſufficiently ſhews the underſtanding of parliament at 
the time, with regard to the permanency of public rights, and that it 
has always been a part of the law and conſtitution of Scotland, that ny 
could not be loſt by diſuſe. 

The complainer ſhall only take the liberty of adding one ſingle ob- 
ſervation, and then he ſhall conclude. It has been ſaid, that the total 


diſappearance of the eldeſt ſons of Peers from parliament, after the paſ- 


ſing the act 1587, muſt be conſidered as the moſt convincing argu- 
ment, that it muſt have been the univerſal underſtanding of the coun- 


try, that that act was intended to exclude them. But the complainer 
humbly imagines, that this argument will not bear examination. If the 


eldeſt ſons of Peers had been found upon the rolls of parliament, down 
to the very paſſing of this act, and if they had ſuddenly and abruptly 
diſappeared from that moment, then there might be reaſon to conclude, 
that there was ſome meaning or conſtruction of that act of parliament, 
although not diſcoverable now, which at the time however was 
conſidered as ſufficient to exclude them. But the fa& is, that no Peers 
eldeit ſon, nor ſmall baron of any deſcription whatever, is to be found 
upon the rolls of parliament, after the memorable one of 1560; and con- 
fequently it is impoſſible to connect their diſappearance from parkanent 


with the act 1587. 
| In ſhort, the fair preſumption is, if they never did exerciſe their pri- 


vilege as freeholders after the act 15%7, that it was not owing to their 


having either abandoned it, or to their having been virtually deprived of 
it by the a& 1587, but to the circumſtances of the times, and the me- 


lancholy ſituation of this country, which, from the time of paſſing the 
| 1 act 
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act 1587, down to the revolution, did not permit a ſeat in parliament, 
or the privilege of an elector to be of conſequence to any man, whether 
conſidered as an object of ambition, of patriotiſm, or of intereſt. The: 
ſtate of Scotland, from the acceſſion of James VI. to the throne of Eng- 
land, down to the Revolution, or even down to the Union, was perhaps 
the moſt wretched and deplorable that is to be found in the annals of 
mankind. Scotland, during this period, furniſhes: perhaps the only ex- 
ample of a nation, which having made ſome progreſs in civilization, 
remained for above a hundred years abſolutely ſtationary, if it did not 
actually recede. Its political ſituation in particular was ſuch, that it 
was impoſſible that a ſeat in parliament could be conſidered as an object 
to any man, who could poſſibly gratify either his pride, his indolence, or 
his activity, in any other ſituation. The nobility had already ſo much 
weight in parliament, both by their own numbers and by their influ- 
ence in counties, and particularly in. burghs, that it could be no object 
to them to procure a paltry and unimportant increaſe to that influence, 
by bringing a few of their eldeſt ſons into the Houſe, On. the contrary, 
their ariſtocratic pride and exorbitant weight in the conſtitution, was, 
and muſt have been ſo. odious to the reſt of the people, that it would 
have been extreme folly in them to have increaſed that odium, and per- 
haps exaſperated the nation by introducing their eldeſt ſons into parlia- 
ment, and thereby depriving the Commons of even. the appearance of 
independence and conſequence in the Legiſlature. 

On the other hand, the Commons, cruthed by the weight of a nu- 
merous nobility, at once turbulent and ſervile, barbarous in their man- 
ners, and yet corrupt in their principles, and ſteady and conſiſtent only 
in the oppreſſion which they exerciſed over their inferiors, could have no 
poſſible motive to increaſe the weight of the ariſtocracy, already too 
powerful, by inviting or encouraging the eldeſt ſons of Peers to partici- 
pate in their privileges. And, 3diy, The Peers eldeſt ſons themſelves, 
who were as proud as their fathers, and looked forward only to the- 
rank they were to enjoy, would never think of mixing with a ſet of 
men, whom, although in fact their equals, they deſpiſed as their inferi- 
ors, In ſuch circumſtances, thereſore, it is certainly not ſurpriſing that 

they 


| 639) 
they ſhould never have exerciſed or claimed a privilege, which muſt 
have degraded them in their own opinion, without any compenſation to 
their pride, either from intereſt or ambition. | 
In ſhort, when it is conſidered that a ſeat in parliament, and conſe- 
quently the right of voting, was of ſo little conſequence, even down to 
the Union, that the members, both of counties and burghs were paid a 
falary by their conſtituents ; when it 1s conſidered, that it was the ſtand- 
ing law of the land, that none but actual merchants or traffickers within 
burgh could repreſent the burghs ; that this act was enforced in the caſe 
of North Berwick ſo lately as about the time of the Revolution; and that, 
to the very laſt exiſtence of the Scotch parliament, one half of the 
burghs continued to be ſo repreſented ; does it require the prohibition of 
either law or cuſtom to account for the heir-apparent pride of the old 
Scots nobility never exerciſing a privilege which undoubtedly belonged 
to them, but of which the exerciſe was in itſelf invaluable, and by them 
would be conſidered as degrading ? | 
Nothing can be more falſe in argument, and more unreaſonable, than 
to argue from the manners, cuſtoms, and ſentiments of one period of ſo- 
ciety to thoſe of another, and to attempt to account for any event at a 
remote period of the hiſtory of any people, by the ſentiments and prin- 
ciples which actuate their poſterity. If, during this, or any future pe- 
riod of our hiſtory, when a ſeat in parliament ſhall continue to be the 
higheſt object of deſire, which either ambition, intereſt, or vanity can 
ſuggeſt, and when the right of voting for a member of parliament be- 
comes an object proportionably great, any body or deſcription of men, 
not prohibited by ſtatute, ſhould, for a long courſe of years, abſtain, from- 
exerciſing both or either of theſe rights, then it might be a reaſonable 
concluſion to infer, that by ſome underſtanding, of which the origin and 
hiſtory was loſt, they had relinquiſhed the rights which they formerly 
enjoyed. But to infer that rights of a public nature have been aban- 
doned by their poſſeſſors, or abrogated. either by the expreſs or tacit 
conſent of the Legiſlature, merely becauſe they had not been exerciſed 
for a period, during all of which there exiſted not a ſingle motive to 
| exerciſo 
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exerciſe them, is a 1 which reaſon can never r make, and wich | 
neither law nor hiſtory can juſtify. | 

Having therefore endeavoured to ſhew, in the * . Pcs; chat the 
Tight of the eldeſt ſons of Peers to the privileges of other freeholders, is 
conferred upon them by all the ſtatutes of election, in common with 
every other perſon poſſeſſing the legal qualification, and having alſo en- 
deavoured to ſhew, that the right thus conferred upon them by ſtatute, 
cannot, and ought not to be affected, either by the reſolution of the 
Houſe of Commons againſt their right, or by their own neglect of it, 
the complainer truſts to the judgment of your Lordſhips, to reſtore 
him to a privilege, to which, except himſelf and his brethren, the mean- 
eſt of the people may ſucceſsfully aſpire. The wiſdom and candour of 
the preſent generation has already done away one odious diſtinction 
under which the Peers themſelves laboured ; and while the acknowledg- 
ed i: juſtice which was done to them by the reſolution of the Houſe of 
Lords againſt the Duke of Hamilton, {ſoon after the Union, ought to 
inſpire your Lordſhips with great diſtruſt of the reſolution of the other 
Houſe of Parliament in the caſe of the eldeſt ſons of Peers, the liberali- 
ty with which the Houſe of Lords reverſed their judgment, is a noble 
example for your conduct in the preſent cauſe, if your Lordſhips could 
be either encouraged or deterred by example in diſpenſing juſtice to the 
people. You have it in your power to do the complainer juſtice, and 
you muſt have the inclination; and as he hopes he has ſatisfied you, that 
you can exerciſe that power, and gratify your inclination, with ſtrict 
conformity to the principles of the law, and of the conſtitution, he looks 
forward with pleaſure, and with confidence, to your judgment in this 
cauſe, which, he hopes, will reſtore him, at no diſtant period, to the 
rights and privileges of a Freeholder of Scotland. 


In reſpect whereof, GC 
CHARLES HOPE. 
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